IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JOSEPH J. SHORE : CVIL ACTI ON
V.

WLLI AM J. HENDERSON, POSTMASTER
GENERAL, et al. : NO. 00- 3006

VEMORANDUM AND ORDER

HUTTON, J. April 25, 2001

Presently before this Court are the Plaintiff’'s Mtion for
Def ault Judgnent, for a Hearing to Determ ne Damages, and for a
Hearing or Application for Attorney’'s Fees (Docket No. 3), the
Def endant’s Motion to Dismss (Docket No. 5), the Plaintiff’s
Motion to Vacate Dismi ssal of Action and Response to Defendant’s
Motion to Dismiss (Docket No. 6), and the Response to Plaintiff’s
Motion to Vacate Dismssal of Action and Reply to Plaintiff’s
Response to Defendant’s Motion to Dismiss (Docket No. 9).

. I NTRODUCTI ON

On June 13, 2000, the Plaintiff, Joseph J. Shore, filed a
conplaint alleging discrimnation in violation of Title VII of the
Cvil R ghts Acts of 1964 and 1991 by the Defendants, the
Post master GCeneral WIliam J. Henderson and the United States
Postal Service. On Cctober 4, 2000, the Court notified the
Plaintiff that in accordance with Rule 4(m of the Federal Rules of

Cvil Procedure, service of the conplaint nust be nmade prior to



Cct ober 11, 2000 to avoid dism ssal. Having not received a return
of service by that date, the Court dism ssed the conplaint wthout
prej udi ce on Cctober 13, 2000. 1In the Court’s order of dismssal,
the Plaintiff was given an opportunity to vacate the dism ssal by
show ng good cause for failure to effect service.

On Cctober 16, 2000, the Plaintiff filed a return of service
stating that service was nade on the Defendants by certified nuail
on June 20, 2000. At the sanme tine, the Plaintiff nmade a notion
for default judgnment resulting from the Defendants’ failure to
respond to the conplaint. The Defendants responded to the notion
for default judgnment and i ncl uded a notion to dism ss alleging | ack
of service. The Plaintiff subsequently filed a notion to vacate
the dism ssal entered by the Court. Finally, on January 8, 2001,
the Defendants filed a response to the Plaintiff’s notion to vacate
t he di sm ssal .

1. DI SCUSSI ON

Rule 4(m of the Federal Rules of Cvil Procedure provides
that “[1]f service of the summons and conplaint is not made upon a
defendant within 120 days after the filing of the conplaint, the
court, . . . shall dismss the action wthout prejudice . . . .7
Fed. R Cv. P. 4(m(West 2001). |If service is not nmade within the
specified tine franme, the court shall extend the tine for service
for an appropriate period upon a showi ng of good cause by the

plaintiff. See Fed. R Cv. P. 4(m. By order dated Cctober 13,



2000, this civil action was dism ssed wi thout prejudice pursuant to
Rule 4(m. As part of the order dism ssing this action, the Court
stated that “[i]f, within ten (10) days, good cause can be shown
why service was not nmade within one hundred and twenty (120) days
of the date of the filing of the Conplaint, the dismssal wll be
vacated.” On Cctober 27, 2000, the Plaintiff filed a notion to
vacate the dism ssal arguing that service was properly made upon
the Defendants within the appropriate tine frane.

The Plaintiff’s argunent centers around a copy of the sumons
and conpl aint sent to the Postmaster General WIIliamJ. Henderson
and the United States Postal Service via certified mail on June 20,
2000. Pointing to Federal Rule of Cvil Procedure 4(i)(2)(A), the
Plaintiff states that this is proper service of an agency of the
United States governnent. As a result, the Plaintiff concl udes
that service was tinely because the conplaint was filed on June 13,
2000. Ofering a different interpretation of Rule 4(i)(2)(A), the
Def endants contend that service via certified mail is not proper
because the Plaintiff is also required to serve the United States
under Rule 4(i)(1). The question before the Court is what
constitutes proper service under Rule 4(i)(2)(A).

Rule 4(i) governs service of process against the United
States, its agencies, corporations, officers, or enployees. See
Fed. R Gv. P. 4(i)(Wst 2001). Rule 4(i)(1) requires that

service upon the United States be effected by (1) serving a copy of



the summons and the conplaint on the United States attorney
pursuant to Rule 4(i)(1)(A), and (2) “also sending a copy of the
summons and of the conplaint by registered or certified nail to the
Attorney General of the United States . . . .” Fed. R CGv. P
4(1)(1). When serving an agency or officer or enployee of the
United States, service is effected by “serving the United States in
t he manner prescribed by Rule 4(i)(1) and by al so sendi ng a copy of
the sumons and conplaint by registered or certified mail to the
of ficer, enployee, agency, or corporation.” Fed R Gv. P
4(1)(2)(A). The Plaintiff interprets the “and” in Rule 4(i)(2)(A

to actually nmean “or” allow ng service to be nmade either pursuant
to Rule 4(i)(1) or by certified or registered nmail to the agency or
enpl oyee. However, it is comonly understood that the rule
requi res both the agency be served under Rule 4(i)(2)(A) and the

United States be served under Rule 4(i)(1). See Sinpkins v.

District of Colunbia Gov't, 108 F.3d 366, 368 (D.C. Gr. 1997); see

also 4A Charles Alan Wight & Arthur R MIler, Federal Practice
and Procedure 88 1106-07 (2d ed. 1987 and Supp. 2001)(stating that
Rule 4(i)(2) replaces fornmer Rule 4(d)(5) and stating that forner
Rule 4(d)(5) required both the agency and the United States to be
served).

To properly serve the United States Postal Service and the
Post naster Ceneral in his official capacity, the Plaintiff nust

deliver a copy of the sumons and the conplaint to (1) the United



States attorney pursuant to Rule 4(i)(1)(A), (2) “the Attorney
General of the United States,” and (3) both Defendants. In the
i nstant case, the conpl ai nt and summons were not properly served as
the Plaintiff did not serve the United States Attorney or the
Attorney Ceneral in the proper tinme frane. Because there was no
proper service in this case, the Plaintiff did not conply with Rule
4(m.

Because the Court agrees with the interpretation of Rule 4(i)
put forth by the Defendants, the Plaintiff asks the Court to vacate
the dismssal because no prejudice has been caused to the
Def endants. Wen consi dering extending the tine for service under
Rule 4(m), the Court nust enploy a two-pronged inquiry. See

McCurdy v. Anerican Bd. of Plastic Surgery, 157 F.3d 191, 196 (3d

Cr. 1998). First, the Court mnust consider whether good cause
exists for the failure to effect service within the 120 day w ndow.
See id. If good cause exists, the Court should grant an extension
of time to serve the conplaint. See id. |If good cause does not
exist, the Court has discretion to grant an extension. See id.
Good <cause, in the <context of Rule 4(nm, neans a
denonstration of good faith on the part of the party seeking an
enl ar genent and sone reasonabl e basis for nonconpliance within the

time specified in the rules. MCI Tel ecomruni cations Corp. V.

Tel econcepts, Inc., 71 F.3d 1086, 1097 (3d Cr. 1995)(quoting

Petrucelli v. Bohringer & Ratzinger, 46 F.3d 1298, 1312 (3d Cir.




1995)). “[T]he primary focus is on the plaintiff’s reasons for not
conplying with the time limt in the first place.” I1d. In this
case, the Plaintiff’s reason for not conplying wwth the tinme limt
is that he m sunderstood the service provisions of Rule 4(i). The
Court finds that this does not constitute good cause.

The Court nust next deci de whether to exercise its discretion
and allow the Plaintiff an extension of time to serve the
Defendants. The Plaintiff’s lone proffer is that the Defendants
suffered no prejudice fromthe delay. Wen considering prejudice
in the context of exercising the Court’s discretion, prejudice
““involves inpairnment of defendant’s ability to defend on the
merits, rather than foregoing such a procedural or technical

advant age. Boley v. Kaymark, 123 F.3d 756, 759 (3d Cr.

1997) (quoting National Union Fire Ins. Co. v. Barney Assoc., 130

F.RD 291, 294 (S.D.NY. 1990)). In the instant case, the
Defendants’ ability to prepare an appropri ate defense has not been
i npai red. In addition, “actual notice to a defendant that an
action was filed mlitates against a finding of prejudice.” |d.
Here, the Defendants do not dispute being sent the conplaint and
summons via certified mail. The defect in service is the |ack of
service to the United States pursuant to Rule 4(i)(1). The
Advi sory Comrittee Notes to Rule 4(m indicate that discretion
should be used to “correct oversights in conpliance with the

requirements of nultiple service in actions against the United



States or its officers, agencies, and corporations.” Fed. R Gv.
P. 4(m advisory conmttee’'s note (West 2000). Taki ng these
factors into account and considering the preference to resolving
cases on the nerits, the Court will exercise its discretion to
extend the Plaintiff’s tinme for service for twenty (20) days from

the date of this Order. See MCurdy, 157 F.3d at 197.

As di scussed above, proper service has not been nade in this
action. Therefore, the Plaintiff’s notion for default judgnent is
denied. In addition, due to the extension given to the Plaintiff
to effect proper service, the Defendants’ notion to dismss for
| ack of service is denied.

An appropriate Order follows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JOSEPH J. SHORE : ClVIL ACTI ON
V.
W LLI AM J. HENDERSQON, POSTMASTER :
GENERAL, et al. : NO. 00- 3006
ORDER

AND NOW this 25th day of April, 2001, upon
consideration of the Plaintiff’s Mdtion for Default Judgnent, for
a Hearing to Determ ne Danmages, and for a Hearing or Application
for Attorney’'s Fees (Docket No. 3), the Defendant’s Mdtion to
Di sm ss (Docket No. 5), the Plaintiff’s Mdtion to Vacate D sm ssal
of Action and Response to Defendant’s Motion to Dism ss (Docket No.
6), and the Response to Plaintiff’s Mdition to Vacate Di sm ssal of
Action and Reply to Plaintiff’s Response to Defendant’s Mtion to
Di sm ss (Docket No. 9), IT IS HEREBY ORDERED that the Plaintiff’s
Motion to Vacate Dism ssal of Action is GRANTED;

| T I S HEREBY FURTHER ORDERED t hat the Court’s Cctober 13, 2000
Order dismssing this action without prejudice is VACATED,

| T I S HEREBY FURTHER ORDERED t hat the Pl aintiff SHALL PROPERLY
SERVE the Defendants within TWENTY (20) DAYS of the date of this
O der;

| T I' S HEREBY FURTHER ORDERED that the Plaintiff’s Mtion for
Def ault Judgnent, for a Hearing to Determ ne Damages, and for a

Hearing or Application for Attorney’s Fees is DEN ED;, and



| T IS HEREBY FURTHER ORDERED t hat t he Defendants’ Mdtion to

Dism ss i s DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



